34 CFR Part 300
Assistance to States for the Education of Children with Disabilities and Preschool Grants for Children with Disabilities Final Rule

On May 13, 2008 the US Department of Education issued a noticed of proposed rulemaking to amend the regulations in 34 CFR Part 300.  The department received comments from more than 700 parents, individuals with disabilities, teachers, related services providers, State and local officials, disability groups, and advocates. 
According to the department, many of the comments were based on the strong belief that parents have the right to unilaterally refuse special education and related services. Additionally, allowing parents to revoke consent for special education and related services at any time is consistent with the IDEA’s emphasis on the role of parents in protecting their child’s rights and the Department’s goal of enhancing parent involvement and choice in their child’s education. 
	Proposed Regulations
	CCD Recommendations
	USDE Final Rule

	§ 300.9 Consent

ADDS NEW SECTION (3) to definition:

(c) * * *

(3) If the parents revoke consent for their child's receipt of special education services after the child is initially provided special education and related services, the public agency is not required to amend the child's education records to remove any references to the child's receipt of special education and related services because of the revocation of consent.
	Maintain proposed 300.9 (c)(3).
	Change: A new paragraph was added (c) (3) If the parent revokes consent in writing for their child’s receipt of special education and related services, the public agency is not required to amend the child’s education records to remove any references to the child’s receipt of special education and related services because of the revocation of consent. 

	§300.300 Parental Consent 

COMBINES CURRENT §300.300 (b)(3) AND (b)(4) AS FOLLOWS:

(3) If the parent of a child fails to respond to a request for, or refuses to consent to, the initial provision of special education and related services, the public agency--

(i) May not use the procedures in subpart E of this part (including the mediation procedures under Sec. 300.506 or the due process procedures under Sec. Sec. 300.507 through 300.516) in order to obtain agreement or a ruling that the services may be provided to the

child;

(ii) Will not be considered to be in violation of the requirement to make FAPE available to

the child because of the failure to provide the child with the special education and related services for which the parent refuses to or fails to provide consent; and

(iii) Is not required to convene an IEP Team meeting or develop an

IEP under §300.320 and §300.324 for the child.
ADDS NEW SECTION (4) TO (b) as follows:

(4) If, at any time subsequent to the initial provision of special education and related services, the parent of a child revokes consent for the continued provision of special education and related services, the public agency--

(i) May not continue to provide special education and related services to the child;

(ii) May not use the procedures in subpart E of this part (including the mediation procedures under Sec. 300.506 or the due process procedures under Sec. Sec. 300.507 through 300.516) in order to obtain agreement or a ruling that the services may be provided to the

child;

(iii) Will not be considered to be in violation of the requirement to make available FAPE to the child because of the failure to provide the child with further special education and

related services; and

(iv) Is not required to convene an IEP Team meeting or develop an IEP under Sec. Sec. 300.320 and 300.324 for the child for further provision of special education and related services.
	To ensure that implementation of this statutory right does not create chaos and impede teaching and learning, USED should allow for mediation in accordance with Sec. 300.506 and, require, through these regulations, an orderly, collaborative process. Specifically, the local agency should be required to:

· Obtain parental revocation of consent in writing;

· Ensure that the revocation is voluntary;

· Notify the parent that at their discretion, they may participate in a voluntary meeting with school personnel (e.g., the IEP team or mediation) at which the parent would be able to discuss the reason for the decision to revoke consent, review any relevant information from the child’s IEP, prior evaluation results, teacher input, etc., and learn about all legal implications of revocation;

· Make clear that the right of the parent to revoke consent would not be contingent upon his/her participation in such a meeting;

· Convene the voluntary meeting or mediation at a mutually agreed upon time and place, and, as appropriate, may be facilitated by use of alternate means of meeting participation in accordance with current §300.328

· Provide the following information to the parent in writing (either in person or by other means of communication):

· Explanation of the IDEA protections the parent and child will lose (e.g., the right to receive FAPE under IDEA);

· Statement about the specific special education services the student will cease to receive;

· Explanation of the timing and when the IDEA protections and services end;

· Notice that the information about the child’s eligibility and receipt of IDEA supports and services will remain in the child’s school record;

· Summary of the student’s areas of strengths, needs, current levels of functioning and performance, including performance on state and district-wide assessments;

· Explanation of the differences between IDEA and the rights and protections under Section 504

· Explanation of the services, supports, or accommodations the student might receive under a Section 504 plan, regardless of parental consent;

· Explanation of the process to request a re-instatement of FAPE (CCD encourages the use of a streamlined process for re-enrollment in special education services/programs if the parent requests re-enrollment within a reasonable amount of time after the withdrawal of consent. This will benefit the child and reduce paperwork for the IEP team.)

· Explanation that parents may (at no cost) meet with their local Parent Training Information Center or Community Parent Resource Center to discuss the benefits of mediation, the possible benefits of continuing to receive special education services and the potential consequences of terminating such services. States should continue to be allowed to contract with the PTIs/ CPRCs for these services according to §300.506(b)(2).
	Changes: Revocation of consent for special education and related services must be in writing to ensure that both the public agency and the parent have documentation that the child will no longer receive special education and related services. Sec. Sec. 300.9(c) (3) and 300.300 (b) (4) are revised to require consent to be revoked in writing. Sec. 300.300 (b) (4) (i) is revised to specify that prior written notice consistent with Sec. 300.503 must be provided to parents before a public agency discontinues special education and related services to their child. Public agencies, under Sec. 300.503, are required to give the parents of a child with a disability written notice that meets the requirements in Sec. 300.503(b).

(3)  If the parent of a child fails to respond to a request for, or refuses to consent to the initial provision of special education and related services, the public agency – (1) may not sue the procedures in subpart I of this part (including the mediation procedures under Sec. 300.506 or the due process procedure under Sec. Sec. 300.507 through 300.516) in order to obtain agreement or a ruling that the services may be provided to the child.

Additional Comments: 300.503 must provide prior written notice to the parent regarding the changes in educational placement and services that will result from the revocation of consent. The notice must include, among other matters, information on sources for the parents to contact that can assist the parents in understanding the requirements of Part B of the Act and its implementing regulations. It is the Department’s position that the prior written notice informs parents of the educational services and supports that they are declining and establishes a sufficient record that parents have been appropriately informed. 
Allowing parents to revoke consent for special education and related services at any time is consistent with the IDEA’s emphasis on the role of parents in protecting their child’s rights and the Department’s goal of enhancing parent involvement and choice in their child’s education.

Once a parent revokes consent for a child to receive special education and related services, the child is considered a general education student and will be considered a general education student under the ESEA.

When a parent revokes consent for special education and related services under Sec. 300.300 (b), the parent has refused services as described in Sec. 300.534 (c) (1) (ii); therefore, the public agency is not deemed to have knowledge that the child is a child with a disability and the child may be disciplined as a general education student and is not entitled to the Act’s discipline protections. 

If a parent who revoked consent for special education and related services later requests that his or her child be reenrolled in special education, an LEA must treat this request as a request for an initial evaluation under Sec. 300.301 (rater than a reevaluation under Sec. 300.303). 

The final regulations do not allow public agencies to take steps to override a parent’s refusal to consent to further services.

The final regulations implement provisions of IDEA only. They do not attempt to address any overlap between the protections and requirements of the IDEA, and those of Section 504 and ADA.



	§ 300.177 State’s Sovereign Immunity

PROPOSED REGULATION

Sec. 300.177 requires any recipient of assistance under Part B of the Act to make ‘positive efforts to employ and advance qualified individuals with disabilities’ in programs of an SEA or LEA that is using IDEA funds to develop assessments for children with disabilities. It also ensures that grant recipients under the IDEA will make efforts to employ people with disabilities in programs assisted under the IDEA.
	To ensure that SEAs and LEAs fully promote employment opportunities broadly to those eligible candidates with disabilities, CCD urges USED to further clarify the vague term ‘positive efforts’ to ensure that more individuals with disabilities do, in fact, have access to and fully understand the employment opportunities offered. CCD encourages USED to provide steps that should be taken to safeguard equal employment opportunities.
	Changes: (b) Positive efforts to employ and advance qualified individuals with disabilities. Each recipient of assistance under Part B of the Act must make positive efforts to employ, and advance in employment, qualified individuals with disabilities in programs assisted under Part B of the Act. 

	§ 300.512 Hearing Rights

PROPOSED REGULATION

Adds new language to existing 300.512 (a)(1) as indicated below in BOLD CAPS:

(1) Be accompanied and advised by counsel and by individuals with special knowledge or training with respect to the problems of children with disabilities, EXCEPT THAT WHETHER PARENTS HAVE THE RIGHT TO BE REPRESENTED BY NON-ATTORNEYS AT DUE PROCESS HEARINGS IS DETERMINED UNDER STATE LAW.
	Delete the proposed new language in 300.512, “except that whether parents have the right to be represented by non-attorneys at due process hearings is determined under State law.” In addition, CCD urges the USED to identify strategies to ensure that parents have access to free or reduced fee, knowledgeable attorneys to represent them in specific instances when legal counsel is necessary, such as appealing due process decisions in court.
	Changes: Revised the exception clause in Sec. 300.512 (a) (1) to specify that whether parties have the right to be represented by non-attorneys at due process hearings is determined under State law. 

Additional Comments: If a State Law prohibits non-attorney representation in due process hearings, the Act still affords parties to due process hearings thee right to be accompanied and advised by individuals with special knowledge or training with respect to the problems of children with disabilities. 

	§ 300.600, 300.602, 300.606
PROPOSED REGULATIONS - State monitoring, technical assistance, and

enforcement of the Part B program - 4 subparts:

300.600: Clarifies that a State must annually review and make determinations about the

performance of each LEA in the State and that a State, in exercising its monitoring

responsibilities must ensure that when it identifies noncompliance with the requirements of IDEA by its LEAs, the noncompliance is corrected as soon as possible, and in no case, later than one year after the State’s identification.. States must use the same categories that are listed in Sec. 300.603 to make annual determinations about the performance of each LEA. The proposed regulation also clarifies specific enforcement mechanisms that a state must use.

300.602 & Sec. 300.606: Requires States to report to the public on the performance of each LEA located in the State on the targets in the State's performance plan no later than 60 days following a State's submission of its annual performance report (APR) to the Secretary.

AND Requires States to make each of the following documents available through public means:(a) the State's performance plan, b) the State's APRs; and (c) the State's annual reports on the performance of each LEA located in the State. Must post on the SEA's Web site, distribute to the media, and distribute through public agencies.
	CCD recommends that USED add regulatory language requiring that national, state, local, parent and other advocacy organizations have a formal, meaningful role in the federal and state monitoring process. These groups and individuals can contribute to the discussion and decisions related to systemic noncompliance issues. This opportunity should not rest on whether the state is willing to invite or allow the participation of organizations and individuals that have significant knowledge and expertise about problems as well as recommendations for improvement. In addition CCD recommends

that the regulation require States and districts to publicly post and make available to the public USED’s Decision Letter on the State Performance Plan and Annual Performance Reports as well as federal or state required corrective actions and other enforcement steps being implemented so that schools, districts, and the state are even more accountable to the public.
	Changes: Revised Sec. 300.600 (e) to specify that correction of noncompliance must be completed no later than one year after the State’s identification of the noncompliance. The 60 day timeline in Sec. 300.602 (b) (2) is replaced with the requirement that the State report on the performance of each LEA located in the State on the targets in the State’s SPP as soon as practicable but no later than 120 days following the State’s submission of its APR to the Secretary.
Additional Comments: Sec. 300.606 The Secretary encourages States to post all information, including corrective actions and enforcement actions related to their SPP/APR, on their Web sites. However, regulating on this issue is not necessary because this information is posted on the Department’s Web site when the Department responds to States’ SPP/APR submission. These reponse letters are typically issued in June of each year following the States’ submission of their SPP/APR and posted on the Department’s web site at: http//www.ed.gov/fund/data/report/idea/partbspap/index.html.



	§ 300.705 et seq., Funding for LEAs
PROPOSED REGULATION – Proposed funding allocations under section 611 and 619 of the Act, to LEAs that are not serving any children with disabilities.

Specifically, the proposed regulations amend 300.705(a) (school age) and 300.815 (preschool) to require the SEA to distribute grant funds to LEAs, including charter schools acting as LEAs, even if they are not serving any students with disabilities. A new provision is added, 300.705(b)(2)(iv) (school age), and 300.816(b)(4) (preschool) that requires the SEA to adjust the base payment for any LEA that had received a base  payment of zero in its first year of operation for the first fiscal year after an LEA reports that it is serving any children with disabilities.
	USED should remove the provisions in 300.705(a) and 300.815 that mandate that an SEA allocate funds to LEAs, including public charter schools operating as LEAs, that do not have any students with disabilities. USED should also remove the corollary language from 300.705(c)(2) and 300.817(b). USED should retain the provisions of 300.705(b)(2)(iv) and 300.816 that mandate that an SEA adjust the base payment amount for any LEA that had received a base payment of zero in its first year of operation for the first fiscal year after an LEA reports that it is serving any children with disabilities.
	Changes: None
Additional Comments: There is no requirements in section 613 (a) of the Act that an LEA must be serving children with disabilities for an LEA to be eligible for a subgrant. Requiring States to make a subgrant to all eligible LEAs, including public charter schools that operate as LEAs, will ensure that LEAs have Part B funds available if they are needed to conduct child find activities or to serve children with disabilities who subsequently enroll or are indentified during the year. Regardless of the level of funding made implementing regulations require that Part B funds be spent only for direct services for students who are currently eligible for special education and related services. 


